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Swinging Jibs: Trespass on Neighboring Alr Space'v”

BY MICHAEL J. KU'RZMAN, ESQ.,
Wmiss Serota Hefiman Cove & Bisrrman

Like the swallows réluming (o Capis-
trang, the cranes have relumed (o Florida,
Mol Whooping Cranes bul Tower Cranes,
those tall, long jijbbed metal monsiers that
swing over construction projects and neigh-
boring properties.

So with these giant cranes, the questions
that regularly surface are: what are the
righis of the developer or general contractor
1o have the crane jibs swing aver the neigh-
boring propentics? [Fthey do, is the neigh-
boring property owmer enbiled o
compensation? Can the neightsoring prop-
erly owner enjoin the cranes from crossing
their property [ airspace?

The shori answer in Florida appears to be
that a briel encroachment of umused air-
space, 50 long as the encroachmeaent does not
cause any measurable harm to the land
below, will not rise 1o the level of trespass
nor will it support a claim for an injunction.

Imerestingly, there are no appellae deci-
sions in Florida specifically addressing this
isswe, However, Florida Couprt's have
looked al the 1sswe of trespass imbo airspace
by passing airplames. The court held that a
“properly owner was entitled io compensa-
tion when his property was taken or its ben-
eficial use to such owner was destrowed.”
The Court fourned a trespass where the
planes flew over the property at altivudes
ranging from 100 o 150 feet, and coused
vibrations that produced structural domiages
o honnes, spread exhaust fumes and caused
objects w fall from tables and shelves. Ina
later case however, plainiiffs were denied
reliel because they failed Lo establish a
“dimminution in value 1o the properny.™

Thus, to prevail on a claim of trespass
from a crane jib encroachment, it appears a

plaintifT would have 1o establish that the
crane las reswligd in the Plaintills I'lh,l]"u;"l’!"\'
being taken or its beneficial use of the prop-
erty has been destrowed.

Another approach would be to seek anin-
Junction preventing the crane rom crossing
over their property. To prevail on an injunc-
thom, the plaintifl must show tha they will
sulfer irreparable harm for which no ade-
quate remedy at law gxists and that they
have a substantial likelthood of success on
the merits. With an adequate: remedy at law
in the Form of money damages, and the like-
liheod of prevailing on the merits shim, an
injuncition is not likely under curreni
Florida law,

There was a relatively recent case (2013}
in Miami-Dade County involving this issue,
The non-jury irial spanned 8 days spread
over 7 months. The trial court heard from
many witnesses (including expents on crane
safety and operation) and issued a 34 page
decisien,

In the end, the trial court concluded thal
the encroachment bw the tower crane was
temporary and was not sustamed | becaus<e
the crane was always moving), and that the
plaintifll did not meet its burden to establish
that the minor encroachment has interfered
with or dimimished their a'hilil;.- 0 use, ac-
cess ardd enjoy their property or business,
The Plamtill appealed but the appeal court
alfirmed (he decizion withoal an opinion.

Though the developer ultimately pre-
vailed, it was nol without a steep price,
Both sides incurred significant alfomey’s
fees, expert fees and costs. Indeed, the less
expensive, more prudent and neighborly
paih is o work oul a temporary air nghts
agreement. These agreements typically in-
clude compensation 1o the adjoining prop-
erty owner, allow for the lemporary
encroachment and provide for msurance
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and indemmnification in the event of an ac-
cident.

Michael Kurzimaan v o peariner af the law
Sirm of Wetss Sevova Helfnan Cole & Bier-
AR, .H':" £ v Flaprida H‘qir. Board {_.]:'rrr_l"n;d
Atrewney im Conseruction Law and has rep-

resented crane companies, developers and
AlfOINNE PrOperty erwRers o femipornary
iy Fight agreements sver the vears. He can
be rewched b mkwrznan@wsh-faw conr
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