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Broward Judge Keeps
Postjudgment Liens Alive

Commentary by
Eric Hockman

Brovward Circuit Judge
Thomas L:.rur_'h IV recent-
Iv held in Ober & Town of
Lauderdale-Big-The-5ea
that a lis pendens no-
tice % ot effective o har
postjudgment  property
claims. This &mportant
ruling clarified uncer-
tainty in Florida law con-
corning the lepal stites of
liens recorded after a final
judpment, but before the
sale of property in fore-
closure.

The decision is impor-
tant 1o a wide range of
interests. Thowusands of
Florida properties are in
foreclosure. Many of those
are in limbo; that is, there
is a final
judgment
allowing a
Judicial sabe,
but thore
has been no
gale and no
cartificate
of ttle. In Hedman
the interim,

lirns can accrue, inchud-
myg code  enforcemsnt,
mechanics” and material-
men's liens.

Up to now, the valid-
ity of thesa liens was not
clear Floridas lis pen-
dens statute docs ot
slale ".\'I:JHI.'I -3 I.IllI PE‘J.]d.HIJ.b
terminates, it only pro-
vides thal existing liens
do not terminate wntil the
property is sald.

JISHUA LOTT/BLOCMEERS NEWS
By holding that a failure to complete a forechosure sale will
not strip liens that accrue after judgment, Ober preserves the
code enforcement procass, intended to ensure property is

Mo Florwda cases ad-
dressed what happens o
property mterests that ac-
rue during the time be-
bavesen a final judgment and
salp. Mow overvonn from
prospective purchasers o
[oreclosing lenders under
stand that vahd nterests
in property accruing after
a judgment will have to be
satisfiod. This certainty al-
liwws tvestors tn assess the

vialue of a property with
oreater mnfidence.
Equally imporiant,
fvreclosing lenders can
understand the risks as-
soclated  with  delayed
foreclosure  sales. The
huge number of forecks-
sures in Floricda and else-
whiere has kel \-'[rl.u'rllhl.r T
city, town or village un-
touwched by the conse-
quences of failed loans.
Most borrawers who
carmot pay their notes
have no meams to main-
fain a property in fore-
clogure, Under cwrrent
Flowida vy lenddors can
put off the sale of a prop-
erty and, so long as they
do not take title, avoid a
direct obligation to main-
tain it. These conditions
can lead to “zomhbie”
properties, which  can
hurt  entire  neighbor-
hoods, not just the un-
maintained property
(ther  jurisdictions,
such as New lersey, have
oemicted laws intondod to
ensure that foreclosure
property does not fall into
disrepair.  Florida does
not have a similar law.
Florida  municipalities
have only one means to
compel the maintenance
of property: the sode en-
forcement system

ENFORCEMENT
CONSEQUENCES

Code pnforcement in-
spectors work hard 1o
ensure that everyone ina
commumity is taking ba-
sic care of their property.
Neglected properties can
have the affoet of reducing
the value of othéer proper-
ties in the neighborhood,
a5 well as creating risks
to neighhors and first
responders. Usaally, the

threat of a
lien against

Sk CONTRIBUTORS B

compel com-
pliance with codes.

Bt for too long, lenders
have ignored code enforee-
ment issues against fore-
closed propecties dmply
heeanse they do not hold
tithe. Porhiaps those lond-
ers thought that code en-
forverment lains woiild ol
be enforceable for so long
as the property remained
mnsakd. Ober makes it clear
that sittinge on a property
after a foreclsure judg-
ment and doing nothing
carries potentially severe
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Incentivizing foreclos-
ing lenders to either sell
or maintain thoso propoer-
ties is the right thing to dao.
By hoelding that a [ailure
to complete & foreclosure
sale will not sirip liens
that accroe after judg-
ment, the decsion pre-
serves the code enforce-
ment process, which is
intended to ensure prop-
erty is maintained. It also
presorves the security n-
terests of eontractors and
suppliers who are hired
to maintain such proper-
ties under Florida's len
statutes. In short, it ben-
efils everyone, i:]dudiug
prospective purchasers.

Prospective  purchas-
ors, or investors if you like,
need to be able b accurate-
Iy value property. Because
Ober makes it clear that
postjudgment  liens  will
b enforeed, investors can
knovw what they are petting
into and pay & fir price. In
ther eand i the property is in
vinkition of the code, the in-
vestor will have to address
it anyway. No matter what
happens in the foreclosure
action, umderlying condi-
tions vinlating codes do not
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o away urtil
they are rem-

Property
law in the
15, postuilates that prop-
erty should be used and
mmproved, not ignored.
i2ber upholds this tradi-
ton, sending a dear mes-
sage to londers to main-
tam their security inter-
estg in compliance with
municipal codes or risk
losing much more to the
accumulation of code en-
foreement fines seoured
by valid liens.
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